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Charles River Associates

Disclaimer

The conclusions set forth herein are based on independent research and publicly available
material. The views expressed herein are the views and opinions of the author and do not
reflect or represent the views of Charles River Associates. Any opinion expressed herein
shall not amount to any form of guarantee that the author or Charles River Associates has
determined or predicted future events or circumstances and no such reliance may be inferred
or implied. The author and Charles River Associates accept no duty of care or liability of any
kind whatsoever to any party, and no responsibility for damages, if any, suffered by any party
as a result of decisions made, or not made, or actions taken, or not taken, based on this
report.
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2.1.

2.2,

My Assignment for This Supplemental Report

On February 14, 2024, | provided a report entitled “Economic Analysis of Whether .info and
.org Have Market Power” (“Report”) to ICANN.

| understand that, on May 9, 2024, the Petillion law firm that represents Namecheap sent a
letter to ICANN (“Namecheap Letter”) commenting on my Report.

ICANN has asked me to assist the ICANN Board of Directors in its consideration of the
relevant issues by addressing the Namecheap Letter and providing additional discussion of
the analyses | performed and the reasons why | reached the conclusion that .info and .org do
not have substantial and durable market power.

Commentary

The Assignment for My Report

As | stated on the first page of my Report, “| have been asked by ICANN to provide input
regarding the current domain name system (DNS) marketplace as it relates to the market
power of .info and .org” (Report, p. 1). This assignment is also made clear by the title of my
Report itself. Nevertheless, the Namecheap Letter claims that my Report “lacks
transparency” and, in particular, “does not reveal the questions that ICANN asked [me] to
examine” (Namecheap Letter, p. 4). Given that | unambiguously stated my assignment in my
Report, | believe that my Report is transparent in the manner that is customary for such
economics reports.

| Used Appropriate Methods of Analysis

Substantial and durable market power is the ability of a firm to charge a price significantly
above the competitive level for an extended period of time.

Economists have developed a variety of approaches to assess whether a firm has market
power.? Which method(s) are useful in a given context depends on the available information
and data, among other things. The Namecheap Letter incorrectly and misleadingly implies
that the only method for analyzing market power is to “estimate demand curves and look at
cross elasticities of demand” (Namecheap Letter, p. 5).2

1 See, for example, L. White, “Market Power and Market Definition in Monopolization Cases,” in Issues in
Competition Law and Policy, Vol. Il, pp. 919-923.

This is incorrect as | explain herein. Demand estimation requires a substantial amount of price and other data, but
in the case of TLDs, the necessary data are simply not available from any source. Thus, demand estimation is not
possible here. The limited amount of price data | use in my Report were obtained by my staff via web scraping for
a small number of TLDs and were subject to various manual checks. This procedure would not be feasible for
creating a price dataset for the full set of TLDs that would be required for demand estimation and, in any event,
this procedure would still leave unaddressed the other data that would be necessary for demand estimation, such
as cost and TLD attribute information. In addition to the unavailability of the necessary data, demand estimation
is not an appropriate approach here because a TLD’s price is often constant for an extended period of time (in the
case of .org, for virtually the entire period at issue). The relative infrequency of price changes for a TLD limits the
number of effective data points available to estimate that TLD’s demand curve, which in turn is likely to lead to
imprecise statistical estimates.
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2.3.

Given the circumstances here, | determined that several of the other methods for assessing
market power were the most likely to be informative. First, | examined how .info and .org
wholesale prices changed in the time period after the “structural change” represented by the
lifting of the price control provision (Report, pp. 5-9). This type of “natural experiment” is a
standard tool in antitrust economics and, in particular, for assessing market power. For
example, in a price-fixing case, where a group of firms is alleged to have conspired to
exercise joint market power, the firms’ prices may be analyzed to determine whether they
exercised their joint market power by increasing prices after the alleged conspiracy began.

Second, | compared changes in .info and .org wholesale prices to inflation and changes in
the prices of other TLDs (Report, pp. 9-10, 15-16). This type of “benchmark analysis” is also
a standard tool of antitrust economics for evaluating market power.

Third, | examined trends in the level and share of .info’s and .org’s registrations in the wake of
the introduction of many new gTLDs (Report, pp. 11-14, 17-18). This is another form of
“natural experiment” that is useful for assessing market power. This analysis showed that
.info and .org were not only capturing smaller shares of registrations in recent times (meaning
users were increasingly choosing other TLDs), but also smaller absolute numbers of
registrations, particularly in the case of .info. These facts demonstrate that users who could
have chosen .info or .org were instead increasingly choosing substitute TLDs.

Fourth, | examined qualitative evidence regarding customer substitution, including the
potential importance of “semantic meaning” and examples of customers choosing TLDs other
than .info and .org (Report, pp. 11-12, 17).3

In addition to applying the methods described above, | also analyzed several factors that are
idiosyncratic to the TLD marketplace and relevant to market power. First, customers have
the ability to lock in existing gTLD registration prices for up to ten years (Report, pp. 19-20).
This is important because it gives customers a way to protect themselves from price
increases driven by market power. Second, .org is operated by a not-for-profit organization
(Report, pp. 14-15). This is important because the organization has goals other than profit
maximization.

In sum, the Namecheap Letter incorrectly posits that the only method for assessing market
power is the estimation of demand curves and elasticities. | used other methods that are
commonly used by economists in market power analyses and that are the most informative
methods given the circumstances.

| Considered Future Risks

| devoted an entire section of my Report (Report, pp. 21-22) to the questions of whether and
why .info and .org wholesale prices might increase in the future. | pointed out that a future
price increase due to a cost increase or quality increase would not be a manifestation of
market power and thus should not be subject to any price control provision. The only relevant
concern is that competition and other constraints faced by .info and .org might decrease in
the future. | explained why there was no sound basis (other than speculation) to think that
this will occur. Indeed, given past trends, | concluded that competition is likely to increase,
not decrease, for .info and .org. Thus, contrary to the incorrect claim of the Namecheap
Letter that | “downplay[] future risks” (Namecheap Letter, p. 7), | fully considered such risks
and found them not to be economically reasonable based on existing evidence.

Relatedly, the Namecheap Letter claims that .org and .info have been lying in wait for years
for the opportunity to increase their wholesale prices “steeply” and will do so when “no longer

3 See, e.g., J. Baker, “Market Definition: An Analytical Overview,” Antitrust Law Journal, 2007 for a discussion of
how qualitative evidence, including “anecdotes,” can be informative as to market definition, a concept related to
market power.
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2.4.

2.5.

under scrutiny” (Namecheap Letter, p. 7).4 The Namecheap Letter offers no basis for this
entirely speculative claim, and in fact the claim is inconsistent with the evidence | have seen
and discussed in my report.5 Speculation is not a proper basis for economic analysis.

| Considered Unique Characteristics of .org

In my Report, | addressed certain unique characteristics of .org, namely that it has acquired a
semantic meaning associated with not-for-profit entities (Report, p. 13), and that PIR itself is a
not-for-profit organization (Report, pp. 14-15). Regarding the semantic meaning, | identified
not-for-profit entities that chose TLDs other than .org, which shows that other TLDs are
substitutes for .org. Regarding PIR’s not-for-profit status, | discussed how PIR’s goals are not
the same as a for-profit entity and, in particular, PIR has stated that it is not seeking to
increase price to maximize profits (as a for-profit entity would).

It is also important to recognize that my analysis would detect substantial .org market power if
it existed, regardless of the source of that market power—whether due to semantic meaning
or something else. Thus, for example, any market power due to the “legacy” status or any
“first mover advantage” held by .org, as one of the original gTLDs (Report, p. 3), would have
been manifested in the economic outcomes that | analyzed in my Report. Thus, the
Namecheap Letter is incorrect in implying that my Report “ignore[d] the arguments and
concerns regarding...first mover advantage” (Namecheap Letter, p. 4) or any other unique
aspect of .org.

The Namecheap Letter actually suggests that .org may have more market power than .com
(Namecheap Letter, p. 3). This claim makes no economic sense given that .org faces
competition from .com (Report, p. 13), .com is subject to a price control provision, .com has a
substantially larger share of registrations than .org, and PIR, as a not-for-profit organization,
has different incentives than the operator of .com.

| Do Not Find Supposed “Consolidation” To Be Problematic

The Namecheap Letter points to several other TLDs that are operated by PIR, claims these
are alternatives to .org for non-profits, and implies that this “consolidation” is a source of
market power for PIR (Namecheap Letter, p. 6). However, the Namecheap Letter fails to
note that these other TLDs have extremely low share of registrations (approximately 0.02%
combined as of mid-2023), and that PIR did not increase the registration fees of these other
TLDs after acquiring them in 2020. Moreover, in my Report, | identified substitute TLDs that
have actually been chosen by non-profits that are not operated by PIR (Report, p. 13).

4 See also Namecheap Letter, p. 6, where it claims that the reason .org and .info have not been raising prices by
more than the price control provision would have allowed is “psychological.” Again, the Namecheap Letter
presents no evidence to support this claim. Indeed, the “psychological” theory does not explain why .org and .info
had different price patterns (.org did not increase price at all, while .info increased prices, but approximately in line
with inflation).

The Namecheap Letter also offers up a convoluted theory that Ethos Capital and PIR have agreed to effectively
act as a single entity (to get around ICANN’s disapproval of their proposed merger) and, under this agreement,
Identity Digital (an Ethos Capital subsidiary) would increase the price it charges PIR for back-end registry operation
(Namecheap Letter, p. 7). The Namecheap Letter does not explain how it would make economic sense for Ethos
Capital to increase its price for back-end registry operator services (given that doing so would give PIR the incentive
to switch providers) or why PIR would choose to increase its own costs. In any event, the Namecheap Letter
provides no evidence to support this theory. It is pure speculation. Indeed, the most the Namecheap Letter offers
is that the theory “cannot be excluded” (Namecheap Letter, p. 7).
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2.6.

The Namecheap Letter similarly points to the fact that Identity Digital operates 275 TLDs and
implies that this “consolidation” could confer market power on .info (Namecheap Letter, p. 5).
However, again, the combined market share of these 275 TLDs (including .info) is small, at
approximately 5% as of mid-2023.

The Namecheap Letter expresses concern that Identity Digital operates as a back-end
operator for .org and other TLDs (Namecheap Letter, p. 5). | note that a necessary condition
for this form of “consolidation” to be a potential competition concern is if the various TLDs in
question are potential substitutes for each other; thus, in raising this concern, the Namecheap
Letter appears to be admitting that a wide range of TLDs are, in fact, potential substitutes for
each other. Even so, having the same back-end operator does not diminish competition
among the TLDs in question because the wholesale registration price for a TLD is set by the
registry operator, not the back-end operator, and the registry operators have the incentive to
compete with each other for business. In addition, there are no apparent barriers to entry or
expansion into the back-end operations business, so Identity Digital cannot have market
power in the back-end space that it could somehow project into the TLD space.

Non-Economic Issues

Lastly, | comment briefly on several issues raised by the Namecheap Letter that do not relate
to the economic substance of my Report. First, the Namecheap Letter claims that my Report
“failed to comply with the IRP Panel’'s recommendation” (Namecheap Letter, p. 2). Thisis a
legal question outside of my economics expertise, but | reiterate that | was asked to assess
the market power of .info and .org, which would appear to be a relevant question.

Second, the Namecheap Letter claims that my Report is “biased” (Namecheap Letter, p. 4).
However, as is the case with every economic analysis | perform, | examined the evidence
and reached my conclusions based on that evidence. My conclusions were not pre-
determined by any “bias.”

Third, the Namecheap Letter claims that | did not exercise “a duty of care” (Namecheap
Letter, p. 8). The Namecheap Letter pulls the “duty of care” phrase from the boilerplate legal
disclaimer language that CRA asks its employees to include in reports of this type for legal
liability reasons. However, the Namecheap Letter misconstrues the “duty of care” language;
the language says that CRA and | do not “accept a duty of care” (as a legal matter), not that |
did not exercise care (as an economic matter).

Fourth, the Namecheap Letter claims that my Report “was not sanctioned by Charles River
Associates” (Namecheap Letter, p. 9). The Namecheap Letter fundamentally
misunderstands how economic consulting firms such as CRA work. CRA (the organization)
does not offer opinions. Rather, an economist at CRA offers his or her own opinion on a
particular issue that he or she has been asked to address. It is possible that different
economists at CRA hold different opinions on the same or related issues. Accordingly, a
CRA economist is not required to have his or her opinion “sanctioned” by anyone else at CRA
or by the organization. Indeed, | have never had any report or opinion of mine “sanctioned” in
this way. However, | expect on this particular issue that other CRA economists would agree
that .org and .info do not have substantial and durable market power.

Conclusion

In this Supplemental Report, | have provided elaboration on certain aspects of my Report to
assist the ICANN Board in its review.
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